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Efficient breach is one of the theories of the contract that the law will allow the 
party to breach the contract if the benefits from the non-performance are higher than 
performance of the contract. It is a new theory of the breach of contract, based on the 
economic analysis of law. Even though the Roman-Germanic Law has not accepted 
this theory till now, we cannot deny the value of it in the judicial theory and 
practice .This theory is a reasonable outcome by the developing of the contract law. It 
breaks the limit by the traditional contract theory of the Roman-Germanic Law, and 
brings the concept of the “Efficiency” from economics into the contract law field, and 
remedies the deficiency of the single analysis method used in the law. 
This dissertation analyses the practical value of this theory by searching the 
academic origin, evaluating in the economics field and law field, and gives a simple 
representation about how to put this theory into practice in the judicature of our 
country. Besides the preface and conclusion sections, this dissertation is divided into 
three chapters. 
Chapter One introduces the foundation and gist of the theory of efficient breach. 
The efficient breach is a new theory in breach of contract, put forward by the 
Jurisprudence of Economic Analysis, and based on the neutrality in moral and the 
compensatory in the liabilities for breach of contract. 
Chapter Two analyses the value of the theory in both economics filed and law 
field. First, it proves that the theory is reasonable by analyzing the cost-benefit of the 
breaching action. Second, it evaluates the social value of contract breach from this 
aspect: the social benefit. At last, it explains the juristically value of breach of contract 
by analyzing the relationships between justice and efficiency. 
Chapter Three represents the value for the contract law in China, and suggests   
enhancing the liability for breach of contract by reference to the efficient principle and 
economic analysis method in efficient breach.  
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前  言 1
 
前  言 
 
经济分析法学，或者说法律的经济分析（Economic Analysis of Law），是 20
世纪 60 年代初首先在美国兴起的一门边缘性、交叉性学科，其先驱者是罗纳











































































































































                                                 
① 叶林.违约责任及其比较研究[M].北京:中国人民大学,1997.36. 































同造成的损失。如例二：假设 A 承包 B 的一项工程，双方在合同中约定，A 包
工包料，工程价款 1 万元，并约定若一方违约应当向另一方支付 30℅的工程款即
3000 元违约金。A 估计该工程完工后可获利润 3000 元。工程进行一半时 B 发现
该工程用地有比建造该工程更好的经济用途，于是决定改变该土地的用途。此时，
如果等工程完成后再改变其用途，不仅要支付 1 万元的工程款，还要花钱废掉该
工程，而且将延误新工程的施工，因此，B 应该选择违约赔偿。这样 B 可以减少
损失 2000 元[10000 元（工程款）－5000 元（完成 50℅工程的价款）－3000 元
（违约金）]。而 A 也可以获得 3000 元的收益。B 的违约不仅使自己的损失减少，
也使 A 获得实益，更重要的是避免了资源的浪费。 
对于效率违约的概念以上虽作了一定阐述，但在此还有必要指出一点，效率
违约不论是从违约方违约收益还是从其履约成本的角度出发，都必须是超过合同
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